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Meeting the Executive Committee 


forty-seventh meeting the Executive Committee the Federal 

Bar Association was held Tuesday, March 19, 
1940, the Metropolitan Club, Washington, C., 6:30 Pres- 
ent were Messrs. Hennessey, president; Lohnes, first vice president; 
Porter, treasurer; Patrick, Sherley and Sykes. 

the absence Mr. Bingham, Mr. Porter was designated the 
president act secretary. 

Mr. Hennessey presented the question the payment annnal 
dues the Association, and was determined the Executive Com- 
mittee that the dues any member were not paid within sixty days 
after due notice was given the Association one its officers, such 
member should dropped from the rolls the Association. 

After concerning the time for holding the spring meet- 
ing the Association, the president appointed committee consisting 
Mr. Porter, chairman, and Messrs. Bingham and Lohnes make report 
the plans for the spring meeting. 

Mr. Hennessey read the Executive Committee the report which 
had been prepared Mr. Van Orsdel, chairman the Committee 
Ethics and Grievances. This report was accepted the Executive 
Committee, with the exception which was modi- 
fied read follows: 


“RESOLVED, That the Federal Communications Commission requested 
appoint Committee Ethics and Grievances composed practitioners 
before the said Commission, which Committee shall, upon its own motion, upon 
reference from the Commission, upon the complaint any individual, investi- 
gate charges improper unethical conduct any practitioner before the 
Commission and, after such investigation, make such recommendations appear 
necessary the Commission for appropriate action.” 


Certain aspects the report the Attorney General’s Committee 
the Federal Communications Commission were diseussed and com- 
mittee was appointed study the report. 


at 
3 
i 
& 


182 JouRNAL THE FEDERAL COMMUNICATIONS Bar ASSOCIATION 


Report the Attorney General Committee’s Staff the 
Federal Communications Commission 


KELLER. 


The Attorney General’s Committee Administrative Procedure 
submitted its report the Federal Communications Commission the 
Attorney General the United States January 31, 1940. two 
volumes, the report constituted the third series monographs 
ering all the principal administrative agencies the Federal Govern- 
ment. The monograph embodies the results investigations made 
the Committee’s Staff and reported the Committee. made 
submitting the report that reflects only the views the Staff 
and that publication this time indicates neither approval nor disap- 
proval the Committee opinions stated the report, though the 
monograph descriptive matter deemed the Committee accurate. 

The Committee made clear submitting its report that would 
conduct hearings later date which opportunity will afforded 
for discussion the several agencies described the series mono- 
graphs well discussion general problems administrative law. 
The Committee’s final conclusions and report will then based upon 
these monographs and the record the oral examinations adminis- 
trative officers and statements made hearings writing. 

The report has caused much comment and there set forth here just 
short review the contents it. Space and time would not permit 
more detailed discussion. anticipated that printed copies the 
report will available through the Government Printing Office 
early date. Attention directed the discussion this report 
Louis Caldwell The George Washington Law Review for March, 
1940, wherein the author makes very exhaustive summary the 
report. 

The members the Committee who make the group studying 
generally the important factors influencing the development admin- 
istrative law consist the Dean Acheson, Chairman, Ralph 
Fuchs, Lloyd Garrison, Lawrence Groner, Henry Hart, Jr., 
Carl McFarland, James Morris, Harry Shulman, Blythe Stason, 
and Arthur Vanderbilt. 

The report first contains descriptive survey the purposes and 
provisions the Communications Act 1934, the treaties which influ- 
ence the work the Commission, the investigations which the Com- 
mission has undertaken, and the advisory committees which has or- 
ganized. The introduction with discussion the abolish- 
ment the three divisions the Commission and some the Com- 
mission’s administrative orders. 

The report largely concerned with the Commission’s duties 
regulating radio although the common functions 
the Commission have not been neglected this survey. Broadcast 
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services included the study are standard, relay, international, 
simile, high frequency, experimental and non-commercial educational. 
Utilizing largely the descriptive method, the Committee has undertaken 
set forth the detailed procedure under which applications are 
filed, their preliminary investigation, their study the Commission, 
the technique granting licenses without hearing, consideration 
petitions for reconsideration, and all the other procedural steps which 
follow, including the formal hearing procedure. 

particular interest this connection the section interven- 
tion and the enlargement issues. The Committee reports that under 
its old rules practice the Commission permitted any party inter- 
vene hearing his petition disclosed ‘‘a substantial interest the 
subject matter.’’ This qualification was broad and vague that was 
almost unheard for petition denied. The facility with which 
intervention could had was increased, course, according the 
Committee report, the Commission’s practice incorporating the 
notices hearing every conceivable issue. The effect this complete 
freedom intervention upon the Commission’s activities was very 
marked. 

The report continues that not only was the record unnecessarily 
prolonged the discussion non-controversial issues, but the evidence 
relevant each issue was increased many fold virtue the extended 
witnesses each intervener. The Committee re- 
ported that more often than not, the interveners presented affirma- 
tive evidence the issues hand and that the major functions served 
them were apparently impede the progress the hearing, in- 
the size the record, and the issues pro- 
longed and confusing cross-examination. 

The report further states that ‘‘nor were these dilatory and destruc- 
tive tactics restricted the hearing itself. Each intervener would cus- 
tomarily avail himself his rights take exception the Examiner’s 
report, oral argument before the Commission and, many 
appeal from the Commission’s order the District Columbia Court 


“There have never been any complaints made against the Commission’s so- 
called liberality granting petitions for intervention spite its deplorable 
consequences. This phenomenon—almost every other phase the Commis- 
procedure has been subjected unrelenting attack—is not entirely in- 
explicable. The only persons position appreciate the unfortunate situa- 
tion are the attorneys who practice before the Commission. Whether, group, 
they have full understanding the seriousness the problem may not 
hazarded. One thing clear, however, and that the undeniable fact that 
their own immediate self-interest that the practice continued. Every pe- 
tition for intervention, every hearing which they every brief they 
write, every oral argument they make, helps swell their coffers. not diffi- 
cult understand, therefore, the resistance some the attorneys having 
business before the Commission any change the previous practice.” 
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The Committee reports, however, that the Commission has come 
grips with this problem and that the rules promulgated the Commis- 
sion require petition intervene set forth not only the interest 
the petitioner the proceeding, but also ‘‘the facts which the peti- 
tioner bases his claim that his intervention will 

The report states that this provision intelligently and 
important step will have been taken ‘‘toward the protee- 
tion applicants and the the Commission’s The 
Committee then undertakes review the filed under this interven- 
tion order the theory that the decisions the Commission until 
the time the report had established the course pursued these 
matters the future. The report then discusses the Yankee Network, 
Incorporated Federal Communications Commission ease, decided Aug- 
ust 14, 1939, and the Sanders Bros. Radio Station Federal 
cations Commission, 106 (2d) 231, although the report was issued 
before the Supreme Court announced its decision the Sanders ease. 
reviewing the action the Commission, the report concludes that the 
Commission’s action was entirely justified. 

“The position taken the Commission appears thoroughly sound. 

cross-examination, there reason permit him participate. This not 
suggest that, the petitioner indicates that intends indulge bona fide 
cross-examination, should not permitted intervene. This 
which resides the sound discretion the Commission. feels that would 
desirable have the assistance outside counsel engineers the ex- 
amination witnesses, the petition should granted. If, the other hand, 


the Commission the opinion that its staff competent handle the 
situation without additional help, could properly deny intervention. 

“The courageous application these principles will occasion harm any 
person desiring intervene who unable meet these requirements. This 
particularly true existing licensee who anxious interject the economic 
issue into the hearing. Why should entitled any greater privileges when 
the Commission has designated application for hearing than given when 
license granted without hearing, the Commission has the statutory right 
do? Why, other words, should the existing licensee not required 
await the Commission’s decision and then raise his grievances motion for 
reconsideration? The ‘controversy’ hearing, such can called, 
tween the Commission, representing the public interest, and the 
other persons cannot demonstrate what manner they will facilitate the dispo- 
sition that controversy, they should await their turn heard.” 


The report discusses one matter not covered the Commission’s 
present rules. suggests that petition intervene granted, the 
intervener now permitted full right participation the ease, that 
this practice not consistent with the premises which the new inter- 
vention rule based, and that petition granted because the peti- 
tioner establishes his right contribute the issue electrical inter- 
ference, that issue alone that should permitted direct his 
efforts the hearing. that extent, the report, therefore, would limit 
further the rights intervener and permit him introduce evidence 
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only that one point and not wander into other pastures further 
impede the progress the hearing and burden the record with unnec- 
essary testimony. 

The report expresses approval the Commission’s policy ap- 
pointing presiding officers and having Commission counsel present 
hearings, and also approves the Commission’s policy not main- 
taining regular staff trial examiners. The report proceeds set 
forth the powers the presiding officers and draws attention the 
fact that addition examining Commission witnesses when trial 
attorney present, the presiding officer attempts to. perfect the record 
interposing appropriate questions. The reporter found that this 
power exercised all cases and has resulted, because the intimate 
knowledge which the presiding officer has had the subject matter 
the proceedings, increasingly intelligent records. 

The practice withholding rulings upon evidence hearings 
adversely criticized such practice may enable the Commission obtain 
full record and give evidence which objection was noted such 
probative value may warranted. The report states, however, that 
the same results may secured, without attendant uncertainty, the 
more frequent disposition objections. The reporter believes that 
the presiding officer better position than the parties know 
what the Commission’s attitude likely toward certain types 
evidence and refuses divulge that attitude, the party offering 
the evidence cannot certain that has accomplished anything 
tangible getting the material into the record, and the objecting party 
equally uncertain whether the record will regarded containing 
evidence which had best attempt rebut. The report suggests 
more competent handling objections presiding officers, suggesting 
that would not only eliminate such uncertainties, but might even result 
the making fewer frivolous and ultra-technical objections, condi- 
tion for which the Commission’s hearings are generally 

interest also are the reporter’s comments the Commission’s 
rule regarding the submission proposed findings fact. 
asserted that when the change procedure was instituted was followed 
instantaneously rumbling from attorneys practising before the 
Commission, but that after year had elapsed was interesting note 
that the wailings attorneys had subsided minimum. The rea- 
sons for this, the report said, were found the fact that records 
were not nearly complicated under the new procedure they were 
formerly and that, faced with the prospect having read carefully 
through the record and prepare findings based thereon the short 
period twenty days, attorneys took great deal pains simplify 
the presentation their case and restrict their cross-examination 
matters real relevance. Continuing, the report states: 


“The benefits derived from this procedure have been threefold. First, the 
records have been simplified and greatly reduced size; second, the problem 
preparing the Commission’s proposed decision has been made much less difficult 
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because the availability the parties’ proposed findings; and third, there have 
been many complaints about the inadequacies the de- 
cisions, because they are now based largely the parties’ own 


Striking out reference extra-record material the Commis. 
sion’s files, the reporter finds that the practice referring such 
terial, other than official records and information that may judicially 
noticed, one which should 


mere caveat that such material may not used arriving 
cision does not provide adequate safeguard. issue fact which 
evidence conflict decided, the very reading the extra-record 
material may imperceptibly influence the Commission’s judgment, that may 
resolve the issue differently from what would otherwise have been the 
From this point view undesirable permit even the attorney who pre 
pares the proposed decision have access communications and reports which 
are not included the record. just vulnerable the Commission 
the impressions left reading such material, even well aware that 
lacks legally probative force.” 


The reporter feels that the mere fact that any consideration should 
given belated attempts affect the judgment the Commission 
necessarily results unhealthy situation. Further comments the 
reporter are interesting and are set forth follows: 


“The general discouragement such communications the adoption 
practice refusing even accept them would probably remove much the 
now prevalent suspicion that Commission action motivated substantial mea- 
sure extraneous considerations and pressures. While situations might con- 
ceivably arise which the record should re-opened order incorporate 
newly-discovered evidence volunteered post-hearing communications, there 
need fear that the suggested practice will result the failure the Com- 
mission arrive the whole truth such cases. Adequate opportunity given 
any interested party contribute the record appropriate motion such 
petition for rehearing. information offered person who either 
unable unwilling avail himself such procedural devices, moreover, 
would still possible consider the import his communication without 
risking the possibilities abuse hitherto indicated. responsible member the 
Commission’s staff could designated dispose communications relating 
matters sub judice and, only when appeared him that the intelligence con- 
tained therein would require further hearing, would necessary 
refer the advice the Commission the attorney engaged preparing 
the proposed decision. Where person who represented the Commission the 
hearing, either presiding officer trial attorney, has become detached from 
the case, for example, would ideally suited for that task.” 


The Commission’s procedure handling complaints and investiga- 
tions discussed the report and careful consideration given 
the Commission’s authority revoke licenses. The report holds that 
licensees will encounter Commission displeasure only the op- 
eration the station has been unsatisfactory the type program 
material broadcast questionable. noted that the Commission’s 
attempts regulate program material have repeated cries 
censorship, complaint which the reporter holds may may not justi- 
fied. The report specifically says that attempt will made con- 
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sider whether not the Commission has transcended its statutory 
authority engaging examination and regulation program 
material. 

The second volume the report concerns itself with safety and com- 
mon carrier radio services and examines the licensing and ship 
inspection procedure with more detail than might have been expected. 
Provisions concerning applications, examinations, renewals and suspen- 
sions commercial radio operators, comments amateur stations and 
operators, their suspension and revocation, and common rate pro- 
covering the filing tariffs, suspension tariffs, complaints, 
investigations, institution formal proceedings and hearings, are all in- 
eluded, are miscellaneous common proceedings, including ex- 
tension facilities, applications for approval interlocking direc- 
torates and telephone consolidations. 

Congressional lobbying comes for extended and 
the report. Whatever else may the case with other agencies, 
widely and firmly held belief that the Federal Communications 
Commission has been subjected constant external pressure, particu- 
larly members Congress. The pecuniary value licenses 
being great, readily understandable why private groups desire 
obtain licenses and keep potential competitors out the radio busi- 
ness, and the reporter not surprised the political pressure which 
has been brought bear. 

The reporter points out that superficial attempt remedy the situ- 
ation was made rule the Commission which provides, among other 
things, that the secretary the Commission must maintain record all 
communications received the Commission relating the merits 
any application for instrument authorization, and that ‘‘no such 
communication shall considered the Commission determining 
the merits any such matter unless has been introduced into evidence 
the hearing and appears part the 

The trouble with this rule, the report points out, that applies 
written communications only and that record kept telephone 
conversations and conferences between members the Commission and 
Congressmen. Furthermore, there little satisfaction party op- 
posed the person whose behalf there has been active lobbying 
know, rather than guess, that effort has been made influence the 
Commission’s judgment. report concludes that 
adequate safeguard state that consideration will given the 
communication not incorporated the record the mere 
knowledge its existence and its may conceivably sufficient 
warp the deliberations some Commissioners. stated: 


“What stake here, course, not only the actual purity the 
Commission’s processes, but perhaps equally important the Commission’s repu- 
tation for judgment uninfluenced extraneous (if not wholly improper) con- 
siderations. long popularly supposed (as, rightly wrongly, the 
case today) that the Commission’s decisions may conceal rather than reveal the 
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true determinants the official judgment, there will persistent efforts 
subject the Commission its individual members political pressures. the 
Commission avoid imputations that fact susceptible the 
fluence such pressures, must pursue definitely courageous course. must 
resolutely and pointedly refuse receive information opinions concerning 
cases sub judice, volunteered off the record, even when the volunteers are Mem- 
bers Congress. Unlike court, the Commission cannot punish for contempt 
one who diminishes confidence its objectivity seeking privately sway its 
judgment pending matter. But, the other hand, can, like court, 
protect itself dignified and unwavering rejection communications and 
arguments whose mere reception, even though their contents later ignored, 
involves lowering prestige. Whatever may the processes that attend it, 
administrative justice will not acquire the stature its judicial counterparts 
until immune from lobbying most courts are popularly thought be.” 


There are elaborate provisions covering rule-making, including 
discussion the statutory provisions telephone and telegraph 
and radio, the issuance rules and regulations and the pro- 
leading the promulgation regulations. the appendix 
included historical background the Communications Act 1934, 
together with history the regulation communications wire and 
history radio regulation itself. 

The report covers some 175 pages and necessarily too long 
given detailed comment here. felt that the best summary the 
report and the most effective comment thereon contained the 
elusions Mr. Caldwell his article the March 1940 issue The 
George Washington Law Review and the conclusion accordingly re- 
peated herewith 


“Students Federal administrative practice have welcomed the project 
undertaken the Attorney General’s Committee, realizing that the marshalling 
the myriad facts under able and disinterested auspices helpful prerequisite 
any correct diagnosis the evils and prescription enduring remedies. 
with deep disappointment that report that the monograph the Federal Com- 
munications Commission lacks accuracy and objectivity such degree that 
only with the greatest caution may use made its contents. When 
observed that the Commission’s present procedure, credited with virtues and 
advantages which does not have, is, large extent and with only mild criti- 
cisms, made the model terms which the procedures other agencies are 
tacitly measured, there occasion for genuine concern over the outcome. 

“Three causes, seems me, have contributed deficiencies such those 
exhibited the monograph under discussion: 

The investigation has been made the brief space few months 
young men well-equipped the side scholarship, doubt, but without 
experience the highly specialized fields assigned them, lacking familiarity 
with the subject-matter and its historical background, and taught distrust the 
judicial process and all that goes with it. All this unavoidable and forgiveable. 
Such persons should, however, their guard lest green spectacles slipped 
their noses they explore the Land Oz. 

“2. Unfortunately, the studies are being carried time when the issues 
raised the Logan-Walter Bill have crowded other issues off the stage and 
have prescribed dead-line for completion the work. The purpose the 
studies not simply, hope, even primarily, defeat the bill clear 
the agencies the particular charges made its sponsors. should hew 
scrupulously the line facts, trust that, when assembled and analyzed, they 
will, like filings around magnet, arrange themselves symmetric patterns. The 
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however, bear evidence conscious unconscious briefing against 
the bill. 

Preconceived notions and conclusions have been brought the 
undertaking. other words, the evils have been diagnosed and the remedies 
prescribed mail least early stage the study the patient’s 
symptoms. Categorical approval disapproval particular practices re- 
peatedly expressed, and changes have already been confidently recommended 
the agencies, several instances with success. Even more significant the 
almost complete omission report facts and problems procedure which 
might tend show that any fundamental basic reform deserves consideration. 

“To all appearances, the investigation going forward 
premises, such (1) that diversity (multiplicity, overlapping, duplication, con- 
fusion and all their kin) clearly virtue or, any rate, clearly not 
evil, that time need wasted the matter, and (2) that all that needed 
cure the ills Federal administrative practice sew few patches here and 
there procedural garments. Perhaps the apostles diversity are right: 
must continue have unlimited experimentation procedure even kills us. 
But for one, should like see the facts correctly reported experiences had 
and results achieved date before deciding such course.” 


| 
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More About the Report the Attorney General 
tee’s Staff the Federal Communications Commission 


CALDWELL 


the March, 1940, issue the George Washington Law Review! 
commented length Monograph No. entitled Federal Communi- 
Commission,’’ prepared the staff the Attorney General’s 
Committee Administrative Procedure. Since then, further 
tics have become available which for modification some the 
figures presented article. 

Size records. article,? stated that, contrary the asser- 
tion the Monograph, the size records has not diminished under the 
new that the average transcript during the period from July 
1937 November 14, 1938 was 155 pages and since then has been 
238.6 pages. The latter figure should corrected 205.7 pages, 
because, due change the arrangements between Commission 
and the court reporting firm, the pages were reduced from lines 

further confirmation the foregoing, second check was made 
members both the Attorney General Committee’s staff and 
staff, hearings the first part 1938 and the first part 1939. 
They showed follows: 

Average No. Average No. Pages 
pages weighted for lineage 
First hearings 1938 160.76 


First hearings 1939 167.79 
First hearings 1939 196.394 


comparing the new records with the old, must not overlook the 
fact that the pleadings now necessary order obtain leave inter- 
vene and the time consumed motions for such leave should added 
the real size records under the new procedure. 

Over-all dispatch. Since publication the Monograph further 
was made the staff member the Attorney General’s Com- 
mittee the time-lapses between the hearing date and the date the 
Commission’s final order for the years 1936-37, 1937-38, and the period 
November 15, 1938-November 15, 1939. Unfortunately this check did 
not break down the time-lapse into the very important subdivisions (a) 
from date hearing date examiner’s report proposed decision, 
and (b) from date examiner’s report proposed decision final 
decision. The results, when compared the figures given 
into months, are follows: 

Attorney 
Committee 
Period Staff Member Figures 
1936-1937 Not calculated 
1937-1938 8.5 months 11.5 months 
Since Nov. 14, 1938 months 6.8 months 
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The discrepancies are readily explainable. higher average for the 
year 1937-1938 due the fact that, explained footnote 
article, included number cases where the interval between the 
first hearing date and the final decision was greatly increased inter- 
vening appeals, cases where there was second hearing before the 
examiner, and other cases exceptional The higher aver- 
age for the period since November 15, 1938 due the fact that in- 
eluded only that went through the stages both proposed deci- 
sion and final and figures covered the period February 
15, 1940 instead only November 15, 1939. explained 
article, however, these figures not reveal their full significance until 
realized (1) that the number hearings during recent months has 
been greatly reduced due reasons which have nothing with the 
abolition examiners and substitution the pro- 
and (2) that the period between the hearing and the proposed 
decision has been greatly increased over what was under the examiner 
system. The opportunity file exceptions and present oral argu- 
ment, which formerly represented privileges great importance ac- 
quainting the Commission with the issues, has been converted into little 
more than petition for rehearing addressed the Com- 
mission which has already tentatively decided the case and which must 
that very serious error has been made before will change 
its mind. 

The foregoing not the whole story. There were five cases 
which final decisions were rendered January, four which were un- 
contested and resulted final orders without findings. The average 
time-lapse for these four was 177 days (almost six months), and they 
varied from low days high 366 days. The one contested 
which there were both proposed decision and final decision, had 
time lapse 261 days (over 8.5 months) 

During November and December, 1939, there were twenty-one final 
decisions. One these was case which had been heard and re- 
ported examiner prior November 15, 1938 and showed 
total time-lapse 415 days (over months) from hearing final 
decision.® One case resulted grant application without find- 
ings and consumed days from hearing final order. another 
ease hearing was held and decision was rendered under the old sys- 
tem, appeal was taken, and thereafter second hearing was held 
under the new system, with total time lapse 1248 days from the date 
hearing the final Excluding these three cases, the fig- 
ures for the remaining become 


Maximum Minimum Average 


First date hearing proposed decision 316 147.11 
Proposed decision final decision 339 110.61 


Total: 257.72 
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The current average, therefore, not less than 8.5 months, figure which, 
view the light hearing load, certainly represents improvement 
over the examiner system. 

The story still incomplete. The new system has not been 
long enough for its averages reflect cases the Jarndyce Jarndyce 
variety, whereas the averages for the old system include many such cases, 
the telegraph side, the Commission still has pending before it, with- 
out proposed decision, rate proceeding which began the fall 1934, 
was first heard the spring 1935 and went through second hearing 
May, 1939. There are, April 1940, undecided cases 
ing applications which were heard between November 14, 1938 
and January 1940 and which have not been any fig- 
ures. The oldest was heard February 1939 and two others are over 
one year old. Nine were heard prior July 1939. the 27, 
proposed decisions have not yet been issued and the other the time- 
lapse between hearing and proposed decision was 243 days. 
April 1940, the average time-lapse the entire was 235.8 days. 

There also still one broadeast case undecided which was heard 
under the examiner system February 21, 1935 and reheard under the 
new system. was 770 days old April 1940 and proposed 
decision has, yet, been this case included with the 
others, the average time-lapse undecided cases heard before January 
1940 is, April 1940, 254.89 days, with proposed decisions yet 
issued all but one them. 

Exceptions and oral argument. The figures reported this subject 
the staff member the Attorney General’s Committee showed slight 
variation from the figures given The differences are 
slight that have not considered worth while check them. 
states that cases which the Commission issued proposed deci- 
sions from November, 1938, November, 1939, exceptions were filed 
cases and oral argument was requested out the 16. 

Petitions for rehearing. attention has been called the fact 
that the statement the Monograph with reference the regularity 
with which petitions for rehearing have been filed since the decision 
the Red River case had reference only cases which appeals were 
actually taken. From this point view the statement only slightly 
There has been one case appealed since then which peti- 
tion for rehearing was not filed with the Commission. 


FOOTNOTES 


Federal Communications Commission—Comments the Report the Staff 
the Attorney General’s Committee Administrative Law, Geo. Wash. Rev. 749. 

Geo. Wash. Rev. 791. 

This fact was not known the member staff who investigated the mat- 
ter and who took his figures directly from the books the court reporting firm. 

hearings were held the last day used 1939, and was decided 
include both, although both were short, well below the average. The 52nd hearing, 
however (In the Matter Enrique Abarca San Felix), contained 1727 pages. 
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Geo. Wash. Rev. 797-8. 

count, furthermore, was based applications heard instead hearings; 
this necessarily increased averages since cases which hearings two more 
applications were consolidated were usually more complicated and difficult. 

7Any other basis would unduly favor the new procedure since the making 
orders without findings non-controverted cases could just well have been done 
under the old procedure had the Commission chosen do. 

Reese, Docket No. 5317, decided Jan. 26, 1940. The lapse from 
hearing date proposed decision was 216 days, and from proposed decision final 
decision was days. 

this case the lapse from hearing date date examiner’s report was 
days and from the latter date final decision was 358 days. 

this case appeal was taken and decided Mar. 16, 1938 Saginaw Broad- 
casting Co. C., (2d) 554, cert. den. Oct. 10, 1938, 305 613. 
Nov. 28, 1938, without holding further hearing, the Commission ordered proposed 
findings filed, and thereafter there were time-lapses 198 days from the date 
the order the proposed decision and days from proposed decision final 
decision, total 339 days. Similar cases were included figures for the 
old system and, the total time-lapses this case were included with the other 
above treated, the averages would increased 197.63 days from hearing date 

roposed decision, 112.21 days from proposed decision final decision, and total 
309.84 days, slightly over months. 

Burlington Broadcasting Co., Docket 4640. 

128 Geo. Wash. Rev., 799, footnote 114. 

1892 (2d) 282, App. decided May 1938. 

Monograph, 71, footnote 112. 

Associated Broadcasters C., 108 (2d) 737, decided Nov. 29, 1939. 


Telegraph Report 


December 23, 1939, the Federal Communications Commission 
submitted the Senate Committee Interstate Commerce its report 
the Domestic Telegraph Industry. This document was submitted pur- 
suant the suggestion sub-committee the Interstate Commerce 
Committee appointed investigate the industry. 

the depression deepened the years following 1930 the tele- 
graph industry suffered set-backs. Approximately one-third those 
employed the telegraph industry lost their jobs. Hardest hit the 
telegraph companies was the Postal Telegraph Company, subsidiary 
International Telephone and Telegraph. Speculation the reasons for 
the recurring deficits Postal were frequent and varied, 
over-expansion the company attempt furnish integrated 
service equal that Western Union. decrease the total 
available the telegraph industry was due the inroads telephone 
and air mai! systems, wasteful duplication facilities, Whatever 
the reasons for the losses Postal, the American Communications As- 
sociation, which the union Postal employees, saw the ranks 
their members being slowly disseminated financial losses and the 
onward march mechanization. 

effort prevent further loss jobs employees, the Ameri- 
Communications Association appealed Congress conduct 
investigation, the idea being that merger the Western Union and 
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Postal Telegraph Companies might well the solution most the 
telegraph industry problems. There seems little doubt that the 
management Postal Telegraph was and favorable such merger, 
and that this attitude formed least part the inspiration its em- 
ployees. Claims were made from time time that the Administration 
approved the merger proposal. 

June 13, 1939, the Senate Committee met and after considerable 
discussion voted report the resolution calling for investigation 
sub-committee the telegraph industry. The original resolution 
drafted excluded the international telegraph service. the insistence 
member the Committee and the Federal Communications Com- 
mission the word was stricken from the resolution 
reported. June 15, 1939, 95, providing for the investigation which 
now under way, was passed. The sum $5,000.00 was appropriated 
defray the expenses the Committee. This small sum was voted due 
the understanding the part the Committee that agencies the 
Federal Government had the necessary information their files and 
were prepared furnish such information Mr. Edward Cooper, the 
elerk the sub-committee, who turn would coordinate such material. 
date the reports the Federal Communications Commission the 
and international telegraph service form the bulk the ma- 
terial the Committee. The report contains sub- 
stance the following information and recommendations. 

The financial condition the Postal Telegraph System precarious 
and that Western Union unfavorable. This situation the result 
management policies’’ and ‘‘a long and well-settled trend.’’ 
the most important factors contributing present conditions 
are the development competing forms communications.’’ Efforts 
the part telegraph carriers prevent diversion their business 
other forms communication ‘‘have proven ineffectual.’’ ‘‘The avail- 
able capacity, including substantial duplication facilities the exist- 
ing telegraph carriers, cannot effectively profitably utilized with the 
traffic available under existing exist- 
ing telegraph carriers into one more unified systems obvious 
remedy for many the existing The Commission’s position 
that regulated monopoly will preserve the public the benefits inher- 
ent competition and will ‘‘result the rehabilitation industry 
which present offers little security its They state 
that ‘‘national policy not opposed monopoly limited 
field service affected with the public interest justify extensive 
interesting note this connection that there has 
been pending for number years the Federal District Court for 
the Southern District New York antitrust suit instituted the 
Department Justice against Postal Telegraph and the Western Union 
Company. Judge Knox, who has jurisdiction over this case, pressing 
the Department Justice for action the near future. 
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The Commission feels that ‘‘the communication needs incident 
national defense will more provided for unification 
the existing carriers with the resultant elimination complexities inci- 
dent coordination many competing systems.’’ The Commission takes 
into consideration the plight those employed the telegraph industry 
saying the causes existing conditions, employees cannot 
held accountable and they should receive primary consideration the 
formulation and adoption any consolidation plan. The impact 
the welfare employees musi alleviated through 
equitable treatment, including severance compensation those instances 
where dismissal essential and other conditions justify such compensa- 
the opinion that merger need not involve diminution the number 
employees required, but rather should through 
requirement higher standard service. its recommendations, the 
Commission proposes ‘‘that Congress enact legislation remove the 
existing prohibition against consolidation telegraph carriers into one 
more unified systems.’’ The permissive legislation contemplated 
the Commission would the discretion the appropriate admin- 
istrative authority the fixing details important the consummation 
any particular plan which may proposed. Inclusion details 
inadvisable.’’ The Commission feels, however, that ‘‘Congress will want 
consider whether should place the statute prohibition 
against the consolidation the radiotelegraph systems with the wire 
telegraph.’’ 

—Epwarp WHEELER. 


Programs Referred the Department Justice 


The Pot Gold program, which currently some 
the stations affiliated with the National Broadcasting Company, was re- 
ferred February 1940 the Federal Communications Commission 
the Department Justice, with the request that the Department 
Justice determine whether not the the program viola- 
ted Section 316 the Communications Act 1934 (see Bar. Jour. 
169). 

Section 316 prohibits the lotteries, gift enterprises, 
and similar schemes whereby prizes are awarded lot chance. 
well settled that three requirements must satisfied before scheme can 
prize must awarded, the recipient the prize must determined 
chance, and consideration must involved. The question raised the 
Pot Gold program whether not consideration was present. 

The Department Justice made investigation concerning the 
legality the Pot Gold program and sent its answer the Federal 
Communications Commission letter dated April 10, 1940. The ruling 
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the Department Justice was that criminal action should not 
taken, implying thereby that the program did not constitute lottery, 
gift enterprise similar scheme within the meaning Section 316 
the Communications Act 1934. The letter the Department 
Justice reads follows: 


“April 10, 1940” 
“Honorable James Lawrence Fly, 
Chairman, 
Federal Communications Commission 
Washington, 
Dear Mr. Fly: 


“Reference made our letter February 21, 1940, acknowledging receipt 
yours February 19, 1940, transmitting for such action the Department 
may deem appropriate certain information concerning the broadcasting the 
Gold’ and ‘Mead’s Bakery’ programs, both which are alleged 
violation Section 316 the Communications Act 1934. 

“After thorough examination the material submitted and careful con- 
sideration the facts presented, the Department has concluded that prosecutive 
action under Section 316 the Communications Act 1934 these two mat- 
ters should not instituted. 

“Respectfully, 


“For the Attorney General, 


(Signed) 
Assistant Attorney General.” 


29, 1940 the Commission referred five additional programs 
the Department for and investigation. The ques- 
tion raised all five these programs whether they come within 
the interdiction Section 316. The programs are broadeast 
WGN, Chicago; ‘‘Songo’’, broadeast WIP, Philadelphia Especi- 
ally for You’’, Philadelphia; ‘‘Sears’ Grab Bag’’, 
broadeast WISE, Asheville, North Carolina; and Treasure 
Chest’’, KRLD, Dallas, Texas. 

has proved very popular program the Chicago 
area, and based upon the identification songs played during the 
half-hour broadeast. Cards are supplied listeners the National 
Food Stores, the sponsor, and they can also obtained from other 
sources. Upon each card squares have been printed and each square 
eontains the name popular song. The release the Commission fur- 
ther described the program follows: 


“To win cash prize this ‘game’ one must lucky enough get card with 
the songs listed that are broadcast, must listen the program broadcast, and 
must fill out check the correct names the songs musical selections broad- 
cast, and must the first telephone the answer the radio station.” 


very similar ‘‘Musico’’. Cards furnished the 
Nevins Drug Company, Philadelphia, are distributed within the service 
area the station and are used the listeners check the songs broad- 
cast. 
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for You’’ quite similar the Pot Gold program. 
wheel turned and the position where stops determines the person 
within the Philadelphia area who given chance win Farnsworth 
radio. the designated person has telephone the 
and asked two questions which, satisfactorily answered, entitles 
him receive the radio. Incorrect answers the two questions are not 
entirely disastrous, for given two tickets ‘‘Mystery History’’, 
network show. 

Grab based upon the selection numbered slips 
paper from box which has been placed front the Sears store 
Asheville, North Carolina. the holders the numbers selected from 
the box are the audience prizes are awarded them, but 
the holders the numbers are not listening the time the broad- 
the prizes are given the persons who hold the nearest numbers 
the numbers actually chosen. 


Treasure 


another program based upon the Pot 


Gold idea. telephone subscriber selected chance from the Dallas 
telephone directory and the number called. the subscriber answers 
the telephone, the following question asked: What the color the 
border the Dixie Margerine package?’’ correct answer entitles the 
person prize $50. 


—P. R., Jr. 


; 
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Rebroadcasting International Programs 


recent report special committee, composed Commis. 
sioners George Henry Payne, Acting Chairman the absence Norman 
Case, and Craven, recommends that regular sta- 
tions licensed universities, other educational institutions, munici- 
palities, noncommercial, nonprofit organizations permitted pick 
and the programs international stations 
eated the United States. April 13, 1940 the Commission adopted 
the recommendations its special committee and amended its rules 
permitting the the programs international broadcast 
stations this kind licenses just mentioned. 

The question the programs international 
broadeast stations stations licensed noncommercial nonprofit 
organizations was originally raised petition filed with the Commis- 
sion Mayor Fiorello LaGuardia New York City (see Journat, 
Dec. 1938, pp. 11-12). the time Mayor LaGuardia’s petition was 
filed, the rules the Commission required that specific authority 
obtained regular station before could properly re- 
the programs international high frequency broadcast 
station. The ordinary rule was that the international sta- 
tion was located within the United States, such programs could not 
picked and unless wire lines were unavailable. 

The report the specia! committee called attention not only the 
testimony Mayor LaGuardia but also the evidence submitted 
Professors William Elliott and Harry Rowe Mimno Harvard Uni- 
versity. Professor Elliott introduced testimony the effect that the 
noncommercial stations would the interest educa- 
tion general, that would make available the the important 
educational facilities universities, that would enable nonprofit radio 
stations render better broadeast service, that the rebroadcasting 
programs without the use wires was feasible method communi- 
eation, and that such would not cause interference with 
existing systems communications. 

The special committee, recommending that noncommercial 
broadeast stations which were licensed nonprofit organizations per- 
mitted pick and programs international broadcast 
stations, stated that the plan does not contemplate the use inter- 
national frequency for purposes, that the 
programs international stations not prohibited any international 
convention, that the use wires for feeder purposes places large ex- 
pense upon nonprofit stations, and that ‘‘if there exist technical ob- 
stacles this form important learn how these 
obstacles 

The committee proposed that Rule 4.10(d) the Commission 
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stations. The two Commissioners submitting the report had different 
opinions the exact manner which the rule should amended. 
Commissioner Payne recommended that the rule changed 
read follows: 


Authority will not granted rebroadcast the United States 
the programs international broadcast station located within the limits 
the North American Continent, except upon satisfactory showing that the 
rebroadcast programs question are intended solely for non-profit purposes and 
are not commercially sponsored.” 


Commissioner Craven expressed his opinion that the rule should take ad- 
ditional into consideration and, therefore, the 
lowing form the rule: 


“4.10(d). Authority will not granted rebroadcast the United States 
the program international broadcast station located within the continental 
limits the United States, except upon satisfactory showing the following 


that such rebroadcasting will not detract from the primary function 
broadcast station, the programs which are being rebroad- 
cast; 


“(2) that the technical quality the rebroadcasting will reasonably free from 
distortion and noise, well reasonably free from the effects fading. 
The Commission will afford applicants reasonable opportunity 
secure facts concerning the proposed technical performance.” 


R., 


Reopening Television Hearing 


result hearings which had been held previously, February 
29, 1940, the Commission adopted and released its rules relating tele- 
vision. The Commission’s report accompanying the release stated that 
standards governing the television art were not promulgated that 
time because the adoption standards would tend decrease experi- 
mentation and research the television field. The Commission was 
apparently the opinion that the widespread sale television receivers 
the manufacturers radio equipment might have detrimental effect 
upon the embryonic industry, and that the great rate obsolescence 
receivers which would result from the continuance research would 
have adverse economic upon the and would not the 
interest. The rules promulgated the Commission two 
television stations and permitted limited degree commer- 
cialization Class stations commencing September 1940 (see 
Bar Jour. 162-4). 

March 22, 1940, the Commission issued Order No. 65, which 
specified that further television hearing would held beginning April 
1940, determine 
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“whether research and experimentation and the achievement higher standards 
for television transmission are being unduly retarded the action the Radio 
Corporation America its subsidiaries, any other licensee, requiring any 
additions, modifications, revisions, amendments the rules adopted February 
29, 1940, governing television broadcast stations, other action the Com- 
mission; and whether the effective date for the beginning limited commercial 
operations set forth Section 4.73 Subsection (b) the Commission’s Rules 
Regulations should changed from September 1940, some subsequent 


was further ordered that Section 4.73(b) (permitting limited 
cialization) suspended until further action the Commission. 

Order No. was adopted consequence certain promotional 
activities relating the sale television equipment engaged the 
Radio Corporation America. The Commission apparently questioned 
the desirability active and vigorous solicitation the sale television 
receiving equipment the Radio Corporation America, least pend- 
ing the formulation transmission and receiving standards the tele- 
vision field. The Commission’s press release dated March 23, 1940, 
the day subsequent the promulgation Order No. 65, stated that the 
action the Radio Corporation America was construed ‘‘a disre- 
gard the Commission’s findings and recommendations for further im- 
provement the technique and quality television transmission before 
sets are widely sold the The press release emphasized that 
the intent the Commission was protect the industry and give 
opportunity grow orderly manner 


“and upon sound scientific basis without causing injury the public and re- 
sultant injury the new industry itself, particularly other manufacturers co- 
operating seeking bring about video improvements through experimenta- 
tion rather than crowding the market with) present-day receivers which may soon 
become obsolete.” 


The Commission apparently believed that the pushing the sale 
television receiving equipment the Radio Corporation America 
tended unfair competitive practice, the result which would 
compel competitors abandon research and experimentation for pres- 
ent financial needs. 

March 1940 the Commission issued statement concerning the 
procedure which would adopted the television hearing com- 
mence April 1940. The Commission stated that intended hear 
all parties who participated the television hearing held January 15, 
1940, and that the testimony such persons should state the scope 
their present television experiments. This information should 
titioned that one might readily ascertain the experimentation which 
prior March 1940 and that which was undertaken sub- 
sequently. was contemplated the Commission that the witnesses 
should suggest general the possibilities obtaining 
improvements the television field. The Commission specifically 
quested that the participants the hearing commencing April 1940 
should express their opinions the most desirable date for the com- 
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mencement limited commercialization The Commission 
expected that would secure valuable information the possibilities 
activity from those who were best informed concerning the 
advantages and disadvantages the recoupment, least part, the 
research and experimentation those who present find nee- 
essary incur substantial expenses. 

When the television hearing opened April 1940, Chairman 
James Lawrence Fly read statement which reviewed the facts leading 
the hearing. emphasized the fact that the Commission intended 
limit the hearing the questions which during the 
previous television hearing and proceed strictly with the 
Commission’s statutory authority. stated that 


“No question has been raised any party the course the proceedings 
the Television Committee those the full Commission the scope 
the statutory duties the Commission and its jurisdiction deal with these 


The statement implied that the Commission would not receive with favor 
contention counsel that the Commission was acting without 
statutory authority. 

considering the relationship between the transmitter and the re- 
ceiver the television field, the Chairman commented upon the analogy 
lock and key. key formed for the purpose manipulating 
the tumblers lock. the mechanical adjustments the 
lock are altered the key will prove ineffective and useless. Similarly, 
television receiving equipment manufactured receive satisfactorily the 
electrical impulses particular transmitting system will become value- 
less the hands the any user the transmitting system 
undergoes material changes. 

The Chairman further stated that 

“It should borne mind that this not trial; and effort will 
made here determine the legal propriety the promotional activities the 


industry. should also emphasized that the Commission has intention 
adopting any rules the design the marketing receiving sets.” 


—P. R., 
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Investigation Pick-Up and Delivery Services 
Telegraph Carriers 


The Commission has adopted order requiring twelve telegraph 
appear hearing held for the purpose determining 
whether not the practices the carriers making available some 
customers but not others certain and ‘‘delivery’’ services, 
making certain allowances therefor lieu thereof, constitutes 
unlawful rebate refund practice which unreasonably discrimi- 
natory preferential within the meaning the Communications Act 
1934 (In the Matter the Investigation the Pick-Up and Delivery 
Services the Telegraph Carriers, ete., Docket No. 5856). This order 
was entered March 22, 1940. 

The order the Commission provides, part, follows: 


appearing, from tariff schedules file with the Commission and the rules 
and regulations contained therein, and from various reports and other informa- 
tion file and otherwise the possession the Commission, that the telegraph 
carriers subject the jurisdiction the Commission, some them, provide 
for some customers, but not for others, certain ‘pick-up’ and ‘delivery’ services 
facilities, make certain allowances therefor lieu thereof, engage 
certain practices connection therewith, which said services, facilities, allow- 
ances, and practices are not fully provided for the schedules, rules, and regu- 
lations published and filed with the Commission, and which said services, facilities, 
allowances, and practices result may result unreasonable discrimination, 
preference,, prejudice, advantage, disadvantage some customers and classes 
customers, violation the Communications Act 1934, 

“It ordered, that proceeding inquiry and investigation and 
hereby instituted the Commission, its own motion, into and concerning 
the ‘pick-up’ and ‘delivery’ services telegraph carriers subject the Com- 
munications Act 1934, the facilities provided and practices employed con- 
nection therewith, and the allowances provided lieu thereof, the charges made 
therefor, and the relation between the charges therefor and the costs thereof, the 
circumstances under which and the customers and classes customers which 
such special services, facilities, and allowances are made available, with view 
determination the Commission whether not such services, facilities, 
allowances, and practices, any them, are made available some custo- 
mers and not others under the same similar circumstances and conditions, 
and whether not there results has resulted any unlawful refund rebate, 
any unreasonable discrimination, preference, prejudice, advantage, dis- 
advantage, any other violations the law connection therewith. 

“It further ordered, that the several telegraph carriers named the list 
attached hereto and they are hereby made parties respondent the pro- 
ceeding herein instituted and that they and they are hereby called upon 
appear such times and places the Commission may subsequent orders 
designate, and show cause why the Commission should not find that: 


The furnishing, free charge certain customers classes custo- 
mers, and not others, printer tie-lines, Morse tie-lines, telephone 
tie-lines, messenger call boxes, pneumatic tubes, messenger service, 
other service service equipment, the making allowances lieu 
thereof, results unreasonable discrimination; 

“2. The doing any the things described above, except 
specified schedules duly published and filed with the Commission, 
constitutes unlawful rebate refund; 
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“3. The classifications, regulations, and practices the carriers connection 
with the things described above, some them, are 
unreasonable otherwise unlawful 

“4. The furnishing special services, classifications service, 
special rates, such special services classifications being conditioned 
upon the doing the carriers any the things described 
graph above, unreasonable, unreasonably discriminatory, preferential, 
prejudicial, advantageous, disadvantageous; 


and why the Commission should not enter order orders directing the car- 
riers, any them, cease and desist such violations the law, such 
other order orders may appear appropriate the premises. 

“It further ordered, that notice this proceeding served upon each 
the defendants, that copy thereof posted the Office the Secretary 
the Commission, and that copy published the Federal Register. 

“It further ordered, that this proceeding designated for hearing be- 
fore such Commissioner Commissioners, examiner examiners, and such 
times and places the Commission may hereafter direct.” 


Unauthorized Interception Messages 


The Commission has its inspectors investigate com- 
plaints the unauthorized interception police short-wave radio 
messages relating automobile accidents and crimes. has come 
the attention the Federal Communications Commission that certain 
automobile repairmen, ambulance operators, and other unauthorized per- 
sons are improperly intercepting short-wave messages and using the 
information obtained thereby for their own benefit. Such interception 
and disclosure tends hamper and impede the diligent prosecution 
lawful police activities. 

The Commission takes the view, result decision the Su- 
preme Court the United States Weiss United States, 308 
321 (see Bar Jour. 125), that local intrastate communications 
well interstate and foreign communications are protected Section 
605 the Communications Act 1934, amended. Prior the deci- 
sion the Supreme Court the United States Weiss United States, 
supra, there had been some doubt the scope Section 605. the 
Weiss was urged the Government that Section 605 prohibited 
the unauthorized disclosure interstate and foreign telephone conver- 
sations, but that evidence obtained the tapping wires bearing intra- 
state communications could properly introduced evidence against 
person charged with crime. The Supreme Court held, however, 
decision rendered December 11, 1939, that intrastate messages came 
within the protection Section 605. The decision the Federal Com- 
munications Commission assist United States attorneys the prosecu- 
tion persons improperly intercepting intrastate messages natural 
corollary the decision the Supreme Court the United States 
the Weiss case. 


—P. R., 
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Extension Rule Relating Direct Measurement 
Antenna Power 


When Mexico ratified the North American Regional 
Agreement January 25, 1940, the last obstacle the adoption the 
agreement the broadeasting industry the United States was 
removed. order comply with the plan allocation set forth 
the treaty, the frequency assignments most the broadeast stations 
located the United States necessarily will have changed. The 
resistance measurements made the presently assigned frequencies will 
not sufficiently precise when the stations operate upon their new 
assignments. 

the present time the rules the Commission provide that existing 
standard broadeast stations shall submit measurements and obtain au- 
thority operate measurement antenna power before 
July 1940 (See. Under date March 13, 1940 the Com- 
mission specifically extended the effective date the applicable rule until 
December 1940. was pointed out, however, that the extension the 
effective date does not alter any way the requirements Section 3.51 
insofar they apply new standard broadeast stations, nor does 
affect the requirements the standards good engineering practice 
relating the making field intensity measurements. 


Recent Court Decisions 


Federal Communications Commission Sanders Brothers Radio Station, No. 499, 
October Term, 1939. Decided March 25, 1940 the Supreme Court the 
United States. 


The decision the Supreme Court the United States Federal 
Communications Commission Sanders Brothers Radio Station has been 
awaited with great interest the entire broadcast industry. was 
decided March 25, 1940 unanimous Court (Mr. Justice McRey- 
nolds not participating), and the opinion was written Mr. Justice 
Roberts. 

The main question the well known that need not 
repeated this time. The next issue the will carry full 
and criticism the opinion. 

The Supreme Court reversed the decision the United States Court 
Appeals for the District Columbia and decided, first, that 


resulting economic injury rival station not and itself, and 
apart from considerations public convenience, interest, necessity, ele- 
ment the petitioner [Commission] must weigh and which must make 
findings passing application for broadcasting license”; 
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secondly, that although Sanders Brothers Radio Station had standing 
oppose the granting the application the Telegraph Herald the 
ground that competition would cause injury it, neverthe- 
less Sanders Brothers Radio Station had the right appeal from the 
decision the Commission and raise any relevant question law with 
respect the order the Commission; thirdly, that the findings and 
grounds for decision, set forth the Commission, were sufficiently 
detailed comply with the requirements the Act far the stan- 
dard public interest, convenience necessity was involved; and, 
fourthly, that the Commission did not err the use which made 
certain confidential memoranda submitted the examiner who 
presided the hearing and the Law and Engineering Departments. 


—P. R., Jr. 


Recent Commission Decisions 


Application Sherer Co., Inc., Worcester, Massachusetts, Docket No. 

5474. Proposed Findings Fact and Conclusions issued March 15, 1940. 

This proceeding arose upon the application Sherer Co., 
for authority construct and operate new radio broadeast station 
Worcester, Massachusetts, 1200 ke., 100 watts night, 250 watts day, 
unlimited time. Upon examination the application, the Commission 
was unable determine that should granted, and was desig- 
nated for hearing. After consideration the evidence adduced the 
hearing, the Commission issued its Proposed Findings Fact and Con- 
wherein was concluded deny the application. 

Regardless the the transmitter site, will impos- 
sible for the proposed station properly serve the entire residential 
tion The mv/m contour will embrace population 
234,385 and will have radius 2.8 and 2.2 miles during the day and 
night, respectively, whereas the city extends miles north and south 
and miles east and west. There are cities between the and the 
mv/m each city being excess 2500 people. order 
that such cities receive satisfactory primary service, the engineering 
standards require that they receive signal excess mv/m. The 
number people who will receive primary service during the day within 
the mv/m equal only 65% those within the metro- 
politan district. The Commission, therefore, proposes deny the ap- 
plication because the proposed unsatisfactory use the requested 
facilities the limited service that would rendered. 


Application Eddie Cape Girardeau, Missouri, Docket No. 5594. 
Proposed Findings Fact and Conclusions issued March 15, 1940. 
This involves application filed Eddie Erlbacher for con- 
struction permit construct coastal harbor station Cape Girardeau, 
Missouri, 2738 ke., watts, A-3 emission, unlimited time. The ap- 
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plicant intends operate the station that distress and emergency 
weather reports, river data, lock news and similar information will 
handled without charge. Two-way telephone connections between 
boats within the range the station and land telephone stations will 
provided with the charge 75c for the initial period minutes 
fraction thereof, plus for each unit after the initial period. The 
Commission found that the operation the proposed station would aid 
the safety life and property the persons the area and would 
permit more efficient handling the business affairs persons the 
area, the service being particularly beneficial the marine operations 
the area the stranding boats and emergencies con- 
nected with shipping the river. The requested frequency available 
for the proposed use under the provisions the Communications Act, 
the International Telecommunications Convention, 1932, and the Rules 
and Regulations the Commission. The Commission concluded that 
the public interest would served the granting the application 
condition that the operation will not cause interference intership ser- 
vice any coastal harbor station operating the same frequency. 


the Matter the Application Communications, Inc., Docket Nos. 5390, 

5391 and 5392. Proposed Decision, March 18, 1940. 

Communications, Inc. (hereinafter referred RCAC) 
filed August 12, 1938 application for modification its fixed public 
service licenses add Quito, primary point communi- 
eation for point-to-point telegraph stations WBU, WES and WKO 
Rocky Point, New York, and secondary point communication for 
its other fixed services. The Commission was unable determine that 
the granting the application would the public interest, and 
consequently notified several other common carriers who were interested 
the application and designated the same for hearing. All America 
Cables and Radio, Inc. filed answer the application and partici- 
pated actively respondent. 

The evidence shows that All America Cables and Radio, Inc. (here- 
inafter referred AACR) operates cable common be- 
tween the United States and The only telegraph 
service standard message classifications available between the United 
States and Ecuador provided the cable system AACR. 

The respondent AACR contended that the application should 
denied because (1) the service adequate; (2) granting RCAC 
contract exempting that company from taxes Ecuador, the Govern- 
ment will induce breach its contract with AACR which imposes 
word tax incoming messages and provides that similar taxes will 
collected from any other entity which may exploit communications ser- 
vice Ecuador; (3) the proposed will result little 
profit RCAC; (4) the proposed circuit opened, AACR will operate 
its business loss; (5) tolls will diverted from the 
American carrier (6) the advantage the United States 
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Government have single bargaining agent foreign field; and (7) 
the proposed radio would add nothing real value the 

The decision the Commission was the effect that the application 
RCAC should granted. The decision points out that the cable 
system AACR adequate from operating standpoint handle the 
traffic without delay. The decision points out that the second reason 
AACR for opposing the application was longer available because 
new law which was promulgated the Government Ecuador, 
placing 5-cent word tax all inbound and outbound ordinary full- 
rate telegraph traffic and proportional tax other classes tele- 
graph traffic, except Government and press, whether handled cable 
radio. The decree also provided that such tax should lieu the 
10-cent word tax formerly assessed against AACR. 

The Commission found that AACR, under conditions compe- 
tition, was handling its profit, although, because 
the necessity making certain allocations, the exact amount the 
profit cannot determined. The Commission estimated that the 
RCAC application were granted, RCAC would probably take away from 
AACR 30% the which the latter company now handles with 
Ecuador. the event that RCAC takes away 30% the from 
AACR, AACR will able conduct its operations Ecuador with 
small margin profit. The depletion AACR’s net income per year 
will not seriously affect its ability serve the 

The Commission further found that, while the establishment the 
direct radio circuit Ecuador may expected reduce the revenues 
now accruing the American system communications whole, 
impossible determine with any degree accuracy the exact extent 
such reduction. The Commission distinguished its former decision 
Mackay Radio Telegraph Co., Inc., 592, 599, the ground 
that the Government Ecuador has monopoly but permits AACR 
operate internal telegraph system. 

The seventh point which was urged respondent very inter- 
esting one, namely, that the proposed radio circuit would add nothing 
real value the 

The Commission concluded that, general rule and the absence 
substantial reasons the contrary, the establishment direct radio 
telegraph service between the United States and foreign countries 
should permitted, notwithstanding the availability telegraph service 
cable. this connection, the Commission stated follows: 


“51. Cable radio, each medium communication, has its own pe- 
culiar advantages and disadvantages. Cable circuits are comparatively free 
from forms electrical interference, and difficult intercept messages pass- 
ing over them. Cables, however, may put out operation completely, 
accident, through natural causes, the deliberate act party desiring 
interrupt communication. instances where cables must pass through the ter- 
ritory intervening foreign governments, communications over them are some- 
times subject censorship stoppage. However, this latter factor not pres- 
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ent this case, since AACR cables between the United States and Ecuador 
not pass through any foreign territory, foreign administration thereby 
position censor stop the communications. Radio more subject elec- 
trical interference which may caused natural phenomena deliberate 
‘jamming,’ the creation electrical disturbances, party seeking inter- 
rupt the communication. While radio communications are susceptible inter- 
ception unauthorized persons, special equipment may provided each end 
the circuit protect secrecy; and radio communication may carried 
directly with other foreign countries without the possibility censorship 
stoppage the communication intervening administrations. view the 
characteristics each the two media, communication system having both 
cable and radio facilities less likely become partially completely inter- 
rupted any time than service conducted cable radio alone. Thus, 
the international field the maintenance both media important safeguard 
from the standpoint national defense well public convenience. 


* * * * 


“53. appears, therefore, that there are sound reasons for, and material 
advantages gained by, the establishment direct radio service foreign 
countries importance from the standpoint traffic, national defense other 
national interest even though such countries may have adequate cable service 
available. cases where appears the existing cable service will imperilled 
adversely affected substantial degree the radio competition, however, 
where other substantial disadvantages the American communications system 
whole may result, consideration must given the question whether the 
possible disadvantages outweigh the advantages.” 


Application WCOL, Inc., Columbus, Ohio, File No. B2-P-2508. Petition 
for Rehearing denied April 1940. 


The application WCOL, Inc. for construction permit requested 
authority operate Station WCOL, Columbus, Ohio, 1200 ke., 250 
watts, unlimited time. The Commission granted the application without 
hearing, and Radio licensee Station WCPO 
Cincinnati, Ohio, filed petition for hearing rehearing, requesting the 
Commission set aside its action and designate the application for hear- 
ing. The Commission denied the petition and affirmed its action the 
application. 

The petition for rehearing alleged, among other things, that the 
present time the closest nighttime station WCPO the same fre- 
quency 155 miles away and operates with 100 watts; that the action 
the Commission would permit the applicant operate WCOL dis- 
tance miles from WCPO with power 250 watts with the result 
that the petitioner’s station will subjected real, substantial and 
destructive interference large portion the present coverage 
WCPO all directions from its transmitter; that the action the Com- 
mission directly affects the petitioner’s interests grounds be- 
the resultant reduction the service area WCPO which will 
bring about reduction the area from which talent and advertisers 
may obtained; and that this grant constitutes modification revo- 
part the license WCPO because part the area which 
now renders service will curtailed, and the Commission does not 
have power this without giving the petitioner notice writing 
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such proposed action and the grounds reasons therefor, together with 
opportunity show cause why such order modification should not 
denying the petition the Commission pointed out that the peti- 
tioner’s station, WCPO, operating 1200 classified local 
Class station, and that such local channels the separation between 
stations operating the same frequency ordinarily the distance neces- 
sary permit satisfactory daytime service rendered. the case 
WCOL, operating present proposed, the skywave inter- 
ference which reduces the interference-free service WCPO night 
originates with stations considerably greater distance from Cin- 
than Columbus, and the proposed operation WCOL will not 
result any appreciable the nighttime interference 
WCPO. The Commission further said that WCPO renders intermittent 
service beyond its mv/m contour night and its mv/m contour 
during the day. Some interference will result the intermittent ser- 
vice WCPO, but, under the Commission’s standards, interference 
this area Class station caused the operation proposed 
station does not necessarily preclude the establishment 
posed station. The Commission 


“One the requisites determination that the establishment 
posed station causing such interference not the public interest, convenience 
necessity, showing that 90% the population the _existing sta- 
tion renders such intermittent service does not receive primary service from any 
other station rendering the same general program service. Such state facts 
not present this case.” 


The Commission’s records show that primary radio service re- 
ceived the intermittent service area WCPO from Stations WLW, 
WCKY, WKRC and WSAI. The Commission also stated that does not 
follow from the fact that the service area WCPO will reduced that 
the increase power WCOL will cause such lessening the peti- 
tioner’s revenues preclude from continuing operate WCPO 
the interest. answer the contention “that the application 
was granted without hearing, was pointed out that there require- 
ment the Act for notice and opportunity heard before the Com- 
mission may grant application for construction permit; that, the 
Commission can determine, after examination application and 
relevant data, that grant will serve the public interest, convenience 
and necessity, its duty under the Act (Sec. 309(a)) grant the 
and that the instant case the Commission was able 
determine. reply the contention that the grant constitutes modifi- 
revocation the license WCPO, the Commission said that 


“petitioner’s contention appears based upon claim that the Act its 
license confers upon the right serve particular number listeners within 
specified geographical area. The Act devoid any suggestion any such 
right and the license contains provision impliedly 
authorizing petitioner serve any particular portion the listening public.” 
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The Commission further stated that the proposed operation WCOL 
will not interfere with the service WCPO inside the metropolitan 
area Cincinnati; that the proposed operation WCOL will consid. 
erably extended, will enable WLOK and WHIZ serve additional 
146,400 persons, and will cause WCPO lose only 20,800 


“Upon comparison the benefits and detriments sustained the 
tive communities, public interest, convenience and necessity will served the 
granting the application.” 


the Matter Salt River Valley Broadcasting Company, Inc., Phoenix, Arizona, 

Docket No. 5054. Decided March 14, 1940. 

This proceeding arose upon the application the Salt River Valley 
Company, licensee KOY, Phoenix, Arizona, for 
modification license change the station’s frequency assignment from 
1390 550 ke. After examiner had recommended that the applica- 
tion granted, the Commission ordered that further hearing held 
with the issues limited whether the interests Stations KOAC and 
KTSA might adversely affected reason interference. The Com- 
mission decided grant the application. 

Station KOAC argued that the granting the KOY application 
would not greatly improve the nighttime service area KOY since the 
station would limited KTSA its 3.24 mv/m was 
further argued Station KOAC that the operation KOY pro- 
posed its application would limit KOAC night its 3.5 mv/m 
contour, thus depriving KOAC 70% its listeners. 

The Commission stated its decision that all parties conceded that 
the daytime service area KOY would greatly increased. 

With reference interference night from KOY KOAC, the 
Commission found that KOAC already limited KFYR, and that 
even the KOY application were granted, KOAC would not 
receive additional interference night. 

The opinion the Commission contains interesting discussion 
the merit determining interference conditions the use actual 
measurements. The opinion quotes from the Commission’s Standards 
Good Engineering Practice, which provide that the existence absence 
objectionable interference can determined (a) actual measure- 
ments, or, the absence measurements (b) reference the propa- 
gation curves, and (c) reference the distance tables. 

The Commission concluded that the engineers for Station KOAC 
the taking measurements had not followed precise fashion the 
Standards Good Engineering Practice, and that under such condi- 
tions the propagation curves were preferred. The decision the 
Commission cannot construed holding that the presence absence 
objectionable interference should determined from the propagation 
rather than from actual measurements. the engineers for 
KOAC had followed the standards the Commission when the measure- 
ments were taken, assumed that the decision the Commission 
would have been different. 
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The pertinent part the Commission’s opinion reads 


“The Commission’s curves are based upon averages arrived careful 
actual measurement great number signals all portions the country 
and over long period time. Their accuracy reflecting the average situa- 
tion has been confirmed many times and now well established. Even more 
important, although based averages, their applicability specific cases has 
rarely been opposed, view the diverse conditions (e. seasons, sun spot 
cycles) taken into account the figures which they are based, which condi- 
tions are not reflected limited set measurements. Enough has been said 
indicate the basis for declining accept results inconsistent with the curves 
unless scrupulous attention given employing accurate methods measure- 
ment and obtaining sufficient data upon which base conclusion. Under 
this criterion the evidence offered the intervener regard the 
question interference has been found wanting.” 


Application American Broadcasting Corporation Kentucky, Lexington, 
Kentucky, File No. B-87. Proposed Findings Fact and Conclusions issued 


April 1940. 


This proceeding arose upon the application American 
ing Corporation Kentucky, licensee Station WLAP, Lexington, 
Kentucky, operating 1420 100 watts, 250 watts local sunset, un- 
limited time, for construction permit install new transmitter and 
directional antenna for nighttime use, change frequency 1270 ke., 
and operate with power kw., unlimited time. The Commission, 
after hearing the application, has tentatively decided deny it. 

The Commission found that Lexington and substantial contiguous 
area are now receiving adequate primary service from the operation 
the station both day and night its present assignment. The pro- 
posed operation regional frequency would departure from the 
plan allocation set the Commission which requires regional 
stations render primary service metropolitan districts and local 
areas contiguous thereto. Lexington not classified metropolitan 
district. The proposed service would limited night the 6.8 
mv/m contour which well within the contour which station the 
proposed expected serve. The Commission, therefore, con- 
eluded that does not desire depart from its allocation plan which 
has established for radio coverage basis. The public 
interest requires ‘‘the best and most comprehensive service possible 
the greatest number listeners’’ and facts were shown WLAP 
warranting departure from the allocation plan. 

—A. 
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